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The Netherlands Ministry of Foreign Affairs imple-

ments the Matra Pre-accession Projects Programme
(MPAP) which aims to assist the new member states and
candidate member states including Turkey, in meeting
the criteria for EU membership through projects dealing
with implementation of European legislation.

In this context, the MATRA project “Improvement in
quality of external occupational health and safety servic-
es” (MAT 08/TR/9/2) was approved by the Netherlands
Ministry of Social Affairs and the counterpart / ben-
eficiary Turkish Ministry of Labour and Social Security,
General Directorate of Occupational Health and Safety.

The approach of this study was to benchmark the Turk-
ish regulations and policies against the Council Direc-
tive 89/391/EEC of 12 June 1989 on the introduction of
measures to encourage improvements in the safety and
health of workers at work and the ILO Convention No:
161 and the Recommendation No:112 on occupational
health services.

In the light of the MATRA Project, The Turkish Ministry
composed a working group of representatives from the
Directorate General of Occupational Health and Safety
(DGOHS) of the Ministry of Labour and Social Security
and ISGUM, a research institute on OSH under the au-
thority of the Ministry. Also TNO was commissioned
by the Dutch Ministry of Social Affairs and Employment
to perform a study on OSH services in Turkey and as-
sist the Turkish counterpart with study trips to three EU
member states to compare the outcomes of this study
and the identified gaps in Turkey with the situation in
these countries.

Documents were studied by the Working group and
many Turkish stakeholders were interviewed to collect
their opinions on the functioning of Turkish OSH ser-
vices. Then a stakeholder’s meeting was organized in An-

Ministry of Social
Affairs and
Employment
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kara (August 2010) to gain the feedback from the stake-
holders on the draft findings of the study.

Based on this study and the findings of the study visits,
Turkey can evaluate what is best to bridge the gaps iden-
tified and introduce clear and transparent regulations
and policies on OSH services.

Meanwhile a draft for a new OHS Law has been prepared
by the Turkish Ministry of Labour and Social Security
based on the Directive of 89/391/EEC, ILO Conventions
No: 155 (on National OSH Policy) and 161 (on Occupa-
tional Health Services) and has been discussed with the
stakeholders. It has been planned that the Occupational
Health and Safety Law would cover the general princi-
ples in the field of occupational health and safety and all
employees.

A word of thanks go to the Working Group consisting
of the experts of TNO, Mr. Jan Michiel Meeuwsen and
Mr. Jan Harmen Kwantes, and the representatives of
the Turkish Ministry, Umit Tarhan, Buhara Onal, Esin
Aytag¢ Kiirkeii, S. Suna Ahioglu, Tolga Pekiner, Serkan
Haciosmanoglu, Sel¢uk Yasar, Muhammed Furkan Kah-
raman, Mehmet Said Agaogullar1.

A special thanks also goes to Mrs. Reyhan Cephe from
the Dutch Ministry of Social Affairs and Employment.

Furthermore, we wish to thank all officials particularly,
Mr. Kasim Ozer, Director General, and Dr. Rana Giiven,
Deputy of Director General, from the Ministry of La-
bour and Social Security for their enthusiasm and excel-
lent contributions during the cooperative discussions
with the Working Group.

Atlast, thanks to all stakeholders met, for their open-
ness in sharing information, for their willingness to
cooperate, for their availability and assistance.

Republic of Turkey
Ministry of Labour and
Social Security
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Some examples are:

»

»

»

»

Improvement in quality of external occupational health and safety services

Every employer is obliged to take all measures and
make available all necessary equipment to ensure
adequate occupational safety and health at work-
places, and the compliance of workers with such
measures taken (article 77)

The employer with more than 50 workers and ac-
tive in industrial sectors (the activity should last
longer than 6 months) is obliged to create an OSH
committee or board. The OSH-committee con-
sists of the manager and/or the deputy manager
and the safety expert or technical staff member
and occupational physician and the OSH-worker’s
representative and a representative selected by the
trade-union or elected by workers. There are more
members active in this OSH-committee. The main
goal of this OSH-committee is to establish an in-
ternal regulation of OSH. At the end, the employer
has to approve the draft internal regulation. When
there is an immediate and imminent danger for
workers a worker can turn to the OSH-committee
to report that danger. The OSH-committee can
come together and can decide if any measure has
to be taken. (Article 80 and 83 and the special
Regulation for work health and safety councils (7
April 2004/ 25426 Official Gazette))

Employers have to inspect the taken OSH-
measures and whether the workers are obeying
these measures (monitoring) (article 77)

The employer also has to inform the workers abo-
ut the OSH-risks that they are facing (article 77)

»

»

»

»
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The employer has the obligation to inform his
employees about safety measures and the legal du-

ties, rights and responsibilities (article 77)

The employer should give the employees adequ-
ate and appropriate training related to OSH (artic-
le 77)

Employers with more than 50 workers and acti-
ve in industrial sectors are obliged to contract an

internal or external OSH-service (Article 81)

Based on article 78 of the Turkish Labour Law
many of the so called individual Directives of the
EU have been transposed into Turkish regulations
or are in preparation to be transposed (i.e. the EU
directives on Noise, Manual handling of loads,
etc.)
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Dratt OSH-law

The Turkish Government is working on an independent
OSH-law since 2004, which replaces the now existing
part five of the Labour Law and will introduce new regu-
lations. The draft OSH law is in process. Prime Minister
of Turkey Recep Tayyip Erdogan expressed in his open-
ing speech of the “19th World Congress on Safety and
Health at Work” (September 2011) that this OSH-law
will come into force during the current legislative ses-
sion (September 2011 - June 2012).

The expected new elements and clarified issues of this
draft OSH-law are:

»  Coverage of all workplaces regardless of the
number of workers

»  Coverage of all the sectors including all private
and public sectors

Introduction of the concept ‘continuous
improvement’ in OSH, similar to quality
management systems according to ISO standards

Priority of collective protection measures above
personal protective measures based on the
industrial hygiene cycle

Introduction of proactive approach on OSH and
obligation of risk assessment and plan of action

Introduction of consultation of workers on OSH
and participation to OSH management

Introduction of workers representative on OSH

Introduction of the so called designated worker
which originates from article 7 of the Framework
Directive

MATRA PROJECT (MAT 08/TR/9/2)



Based on article 81 and 82 of the Turkish
Labour Law nr. 4857 employers, who
permanently employ more than 50
workers, with the consideration of the
number of employees at the workplace,
specifications of the workplace and
dangerousness of the work done, are
obliged to:

»  Constitute a workplace health and safety unit
(= an internal OSH-service);

»  Employ one or more occupational physicians and
if needed other medical personnel (such as the
OSH-nurse and medical technicians);

»  Solely in industrial workplaces, employ one or
more engineers or technicians having the safety
expert aptitude.

In order to carry out:

»  Determined necessary occupational health and
safety measures;

»  The monitoring of the implementation of these
measures;

» The prevention of accidents-at-work and
occupational diseases;

»  The provision of first-aid, emergency treatment
and protective health and safety services.

Employers may be discharged of these above-mentioned
obligations fully or partially either:

» By employing an in-house expert having the
necessary qualifications determined in the
regulation, or

» By outsourcing to the joint health and safety units
(external OSH-service) which are established
outside the enterprise. The outsourcing thereof
shall not discharge employer from his/her
responsibilities and liabilities.

N
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The qualification, number, employment, duties, authori-
ties, responsibilities, working conditions, training, cer-
tification of the occupational physicians, safety experts
and other personnel employed in workplace health and
safety units (internal OSH-service), the conditions of
outsourcing, the staff, equipment, the qualification and
training of the staff of joint health and safety units (exter-
nal OSH-service) and authorization of training centers,
the curriculum of training of the occupational physi-
cians and safety experts and qualifications of the trainers
and examination shall be determined by a regulation put
into force by the Ministry of Labour and Social Security
after formal consultation with related partners.

The former ‘Regulation on workplace health and
safety units and joint health and safety units’
15.08.2009 and latest changes on the new regula-
tions as of 27.11.2010.

In April 2010 a Turkish Court decision was made to
suspend the ‘Regulation on workplace health and safety
units and joint health and safety units, especially the ar-
ticles on the training of safety experts and occupational
physicians. This is the main regulation based upon the
articles 81 and 82 of the Turkish Labour Law (please see
the paragraph above).

This problem has partially been solved by making addi-
tional items to the Labour Law. Additional changes to
this topic are taken up in the adapted new three regula-
tions:

1. Regulation on Duties, Authority, Obligations and
Training of Occupational Physicians

2. Regulation on Occupational Health and Safety
Services

3. Regulation on Duties, Authority, Obligations and
Training of Safety Experts

These have come into force in 27.11.2010.

The main difference with the previous regulation is relat-
ed with Community Health Centers. Lately, the Ministry
of Health also was more intensively involved in the provi-
sion of occupational health expertise in Turkey. Commu-
nity Health Centers under the jurisdiction of the Minis-
try of Health providing primary health care services, are
now authorized by the new “Regulation on Occupational
Health and Safety Services” to provide occupational health
services by fulfilling the requirements of employing:

a) Atleast one occupational physician

b) At least one other health professional






11 Page

N

csGB

Analysis on occupational safety and health services

Coverage of all workers

The OSH-legislation, including OSH-services, should be
applicable to all public and private sectors, except some
special exemptions like e.g. the military services. Pres-
ently the following sectors are not included in the OSH-
legislation for example:

» agriculture

» forestry

»  public sector
» households

»  military sector

Turkey should comply with article 2 (scope) of the Frame-
work Directive (89/391/EEC) and also article 3, section 1
of the ILO Convention regarding Occupational Health
Services, 1985 (C-161) and ILO Convention 155. If Tur-
key wants to comply with these international obligations,
it should adapt its OSH-legislation to cover all workers.

Health surveillance for all
workers

DImportant to notice is the fact that also the health sur-
veillance as mentioned in article 14 of the Framework
Directive (FD) should be available for all Turkish work-
ers. The ILO Occupational Health Services Convention
(C-161) is even clearer; the functions mentioned in ar-
ticle 5 of this convention should be available for all work-
ers (art. 3, section 1).

The threshold of 50 employees, as mentioned in “Turkish
Labour Law number 4857, seems to be in conflict with
the above mentioned principles of the FD and the C-161
Convention. In our view every Turkish worker should
have access to the internal OSH service or joint health
and safety units or any similar health service, therefore
this threshold of 50 employees in the Turkish legislation
regarding health surveillance should be withdrawn.

The health examinations are an element of the health sur-
veillance. Pre-employment and periodical health examina-
tions are obliged in article 12 of the Turkish ‘Regulation on
Occupational Safety and Health Services. Concerning the
health examinations, medical status details of the workers

Improvement in quality of external occupational health and safety services

are described in a specific format in the annex of the above
mentioned regulation. The implementation of health sur-
veillance as such is unclear, therefore a guideline on health
surveillance is under preparation in close collaboration
with the relevant associations of medical professionals.

A vast need for health surveillance of workers from
SME’s will develop. Here the Community Health Centers
under the jurisdiction of the Turkish Ministry of Health
will play an important role to fulfill this need. Also in-
ternal OSH-services could be allowed, in future, to offer
services to neighbouring companies.

Preventive tasks for OSH
services in the new law

The Framework Directive clearly promotes so called pre-
vention activities to be introduced by employers, such
as risk assessments and plans with measures to improve
shortcomings within enterprises.

The described tasks for OSH services in the existing
‘Regulation on Occupational Safety and Health Services’
(27-11-2010) in article 12 are rather reactive and not
based on a preventive policy.

To comply fully with the Framework Directive more ex-
plicit preventive tasks should be described, such as guid-
ance or approval of the risk assessment and suggestions
for the plan of measures an employer will produce to
combat the identified risks. OSH services could be given

a task to assist with or even approve the risk assessments

of employers.




Consultation of workers

An example of the typical task of an OSH-representative
(as a member of the Work Council for example) in Eu-
ropean enterprises is the approval of the employer’s OSH
policy. However, the task of the Turkish OSH-committee
is rather problematic, because it also makes regulations
for the enterprise on OSH, guides employer and workers
on OSH, evaluates the risks and if necessary stops the
work in the case of serious and close danger in the en-
terprise after workers’ complaints. There are two worker
representatives in the Turkish OSH-committee, one rep-
resentative of the trade-unions (broader than OSH) and
one representative elected by the workers.

The task of stopping work in case of serious and close
danger is an enforcing power. There should be a clear
division of tasks between the employer, the OSH-com-
mittee, the OSH-service and the Labour Inspection. This
division in responsibilities can be realized in the new
Turkish OSH-law.

Page 12

Work councils should be introduced in Turkish (OSH)
legislation by transposing Directive 2002/14/EEC on
employee representation fully into Turkish legislation
and giving the work council powers to comment and
give feedback to the employers” policy and plans. Hence,
the composition of the present OSH committee should
be redefined in Turkish legislation according to Directive
2002/14/EEC.

Designated Worker

The designated worker should be an integral and transpar-
ent element in the new Turkish OSH-legislation. Turkey
has to comply with obligations related to the designated
worker as set out in article 7 of the Framework Directive.
We have not found in the Turkish legislation and regu-
lation any clear and unambiguous obligation to appoint
these so called designated workers by the employer.

It is possible for the Turkish government to introduce the
designated worker obligation gradually into the Turkish
OSH-legislation (transition period). For example: primar-
ily, only companies with 50 employees or more will be
obliged to introduce the designated worker. After 3 years
also companies with more than 25 employees have to
comply with this obligation. At the same time companies
with 25 or less employees could have a choice: the employ-
er can perform the tasks of the designated worker by him-
or herself (c.f. the German Employers model in par. 4.1) or
the employer can designate a worker for these tasks.

In close cooperation with Turkish employers and em-
ployees, training courses for designated workers can
be created. The ministry could develop a kind of basic
course for the designated worker. The authorised train-
ing institutions can organise these trainings for desig-
nated workers.

Dissemination of information on this change can be re-
alized by means of seminars, a central database, leaflets,
brochures and the internet. It is recommended to write a
guide for the implementation of the designated worker,
one for the employer and one for the designated worker
him- or herself.

When the designated worker is introduced in the Turk-
ish OSH-legislation we can face a conflict. Because the
tasks of the present Turkish OSH-committee are more or
less the same as the tasks of the designated worker. For
example: evaluation/assessment of risks and guidance of
employer. This conflict should be solved.

MATRA PROJECT (MAT 08/TR/9/2)
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The Netherlands
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All workers in all sectors are covered by the Working Conditions Act

of 2007. Only some exemptions are made for the military service when

operating in the field, but even when the army during peace time is in

its quarters, the Working Conditions Act applies.

TAll workers have the right to receive health surveil-
lance. The health surveillance is performed by occupa-
tional physicians and should be related to work related
causes of illnesses. There should be a relation between
the risk assessment of an enterprise and the health sur-
veillance. Specific health surveillance of workers exposed
to high risks such as noise or vibrations should be ar-
ranged. The employer is obliged to offer health surveil-
lance to his workers and bears the costs. Workers have
the right to refuse health surveillance.

Dutch employers can organise the assistance of OSH ser-
vices in several ways; either internally or externally. For

larger enterprises there is a strong preference to organise
it internally and if this is not reasonably practicable it can
be organised externally. Dutch employers bear all the costs
for the recruitment and maintenance of an internal service
or the costs of a contract with an external OSH service.
The work council must approve the way in which the OSH
service, either internally or externally, is organised.

OSH services have a preventive task in The Netherlands.
Based on the Working Conditions Act, they have to au-
thorise the quality and completeness of the risk assess-
ment performed by the employer and the state of the art
of the measures proposed to combat the risks. However,

MATRA PROJECT (MAT 08/TR/9/2)
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there are some exemptions. If enterprises use a risk assess-
ment methodology which has been agreed upon by social
partners in the sector, no official authorisation is needed.

Workers’ consultation on OSH takes place within enter-
prises through the work council. The rights of the Work
Council are regulated through the Dutch law on Work
Councils. Work councils should be given all the infor-
mation on the employers’ OSH policy and measures and
they give their critical feedback on proposed measures
by the employer.

The designated worker in The Netherlands is the so
called prevention worker. He or she is nominated by the

Germany

N
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employer and assists him with the compliance to all the
obligations of the Working Conditions Act.

Minimum tasks of such a prevention worker comprise:

»  Helping to carry out and formalise a risk
inventory and assessment and plan of action;

»  Advising or cooperating closely with the Work
Council;

»  Implementing or helping to implement the
measures mentioned in the plan of action.

In many cases the prevention worker also functions as
a liaison between an external OSH service and the em-
ployer. Sometimes he also coordinates OSH tasks with
the work council and even the Labour Inspectorate.

All workers in all sectors and in enterprises of all sizes are covered as from
the date of enactment of the German OSH Act (Arbeitsschutzgesetz); the
date of enactment was 21.08.1996. In comparison all Turkish workers

and sectors will be covered under the draft OSH law. Consequently, the

problems stated in the first gap will be solved.

Aln Germany the employer is legally obliged to give the
workers the opportunity of receiving a regular health
checkup by an occupational physician, depending on the
hazards for their safety and health at work. If no health
damages are to be expected in view of the assessment of
working conditions and the protective measures taken,
health surveillance is not needed. In comparison, in Tur-
key the gap concerning health surveillance for all work-
ers will be bridged by the new Turkish OSH Law.

In accordance with international law, relevant EU leg-
islation and with previous German legislation, German
employers are obliged to contract internal or external
specialists in occupational safety and health and those
specialists have common tasks including surveillance
of working conditions, risk assessment, surveillance of
workers” health, information distribution to workers
and management and advise on actions for preventive
measures. In comparison, similar Turkish regulations
about the preventive tasks will be in force after accep-

Improvement in quality of external occupational health and safety services

tance of the new Turkish OSH Law and the regulations
on OSH Services published on 27 November 2010 com-
prising surveillance of work places, surveillance of work-

ers and evaluating risk assessments by internal and ex-




ternal OSH services. With the help of this modernization
of Turkish OSH legislation the lack of preventive tasks
with Turkish OSH services will be compensated.

In Germany the consultation of workers on OSH is pro-
vided by the Occupational Health and Safety Commit-
tee and Work Council in enterprises. The OSH Com-
mittee is a compulsory company organ which has to
be established in enterprises with 20 or more employ-
ees. The committee is composed of the employer or his
representative(s), the safety professional, the company
doctor, the safety representatives, two representatives
of the work council, and, if necessary an external OSH
expert. The OSH committee has to advise the German
employer in matters of OSH and convenes at least four
times a year. Unfortunately, consultation of workers on
OSH according to EU legislation is non existent in Tur-
key, therefore the EU Directive on Work Councils (Di-
rective 2002/14/EEC) should be transposed to Turkish
legislation and the Turkish OSH legislation should make
reference to these work councils.

In Germany the overall responsibility for organizational
safety and health on the operational level rests with the
employer. Employers may delegate some of these respon-
sibilities to supervisors and safety delegates in terms of
operational oversight and application, but all OSH pro-
visions are aimed at the employers themselves, and it is
they who are responsible for health and safety of their
employees in the workplace. The EU Framework Direc-
tive points out the designated worker to fulfill all OSH
tasks on behalf the employer. Unfortunately, there is no
provision yet for the designated worker in Turkish legis-

lation. However, this problem will be solved by introduc-
ing the designated worker in the new Turkish OSH law.

Germany has an effective implementation of OSH poli-
cies for SME’s through the so called “Employer Model”. In
this model the employer himself is supposed to organize
the occupational safety and health supervision of his em-
ployees in relation to the hazardous situation in his com-
pany. As one specific outcome of this model, employ-
ers participate in information and motivation seminars
on the problems of occupational safety and health (e.g.
hazards in their company, the economic consequences
of inadequate occupational safety and health, the le-
gal provisions and the possible occupational safety and
health measures). This enables the employer to make use
of external expert advice according to the specific situa-
tion in the company concerned. In comparison, Turkey
is not familiar with a model like the German “Employer
Model” where Turkish SME’s can benefit from. Similar
to Germany, SME’s are high in number in Turkey. So the
“Employer Model”, which is implemented in Germany
for many years, can be a solution for Turkey.
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In relation to the coverage of all workers under OSH legislation, Spain

adopted a Law on Prevention of Occupational Hazards. By this Law,

all workers, including workers employed in the public sector with the

exceptions of domestic and defense workers (when they work actively

in the field), are covered. In comparison the coverage of all workers in
Turkey will be solved through the new Turkish OSH Law which has
been prepared in accordance with ILO Conventions 155 and 187 and
the European Council Directive 89/391/EEC.

In terms of health surveillance for all workers, the em-
ployer is legally obliged to provide health surveillance for
the workers who are employed at the workplaces in Spain.
In Turkey the employer is fully responsible for health sur-
veillance of all workers with the obligation of ILO Con-
vention No: 161 and Labor Law No:4857. The implemen-
tation of this obligation has been provided by the OSH
Services Regulation published on 27 November 2010 de-
fining obligations to employers with more than 50 work-
ers. Consequently, in practice, enterprises with less than
50 workers do not strongly comply with this obligation
for health surveillance, because they lack the provision of
services through an OSH service. However, through the
draft OSH law, the health surveillance of public sector
workers and employees working in the enterprises em-
ploying less than 50 workers will become obligatory.

In Spain, both internal and external prevention services
are responsible for the preparation of an OHS plan, risk
assessment, preventive measures planning, training and
informing of all workers, emergency measures and health
surveillance. In comparison in Turkey, OSH services have
the duties of surveillance of workplaces, health surveil-
lance, OSH and first aid, trainings of workers, emergency
plans, keeping records of health surveillance, surveillance
of workplaces and risk assessment. This is regulated in
the OSH Services Regulation published on 27 November
2010. However, the employer is fully responsible for OSH
and the OSH service has only a consultancy task. It is rec-
ommended to prepare sub-regulations and implementa-
tion guides on important individual tasks OSH services

can provide (risk assessment, health surveillance of work-
ers, surveillance of workplaces etc.).

In terms of consultation of workers, Spain regulates the
consultation of workers in the enterprises in its Law on
Prevention of Occupational Hazards. The consultation of
workers on OSH is provided by the so called Health and
Safety Committee and Work Council in enterprises in
Spain. In Turkey, consultation of workers on OSH is pro-
vided by the workers’ representative of safety and health.
They attend the regular meetings of the OSH Commit-
tee in the industrial enterprises employing more than
50 employees. However, sufficient training should be a
must for the workers’ representative of safety and health
to consult on OSH matters. Besides in Turkey, the work
council system as such, based on Work Council Directive
2002/14/EEC has not been transposed yet. After trans-
position of this Directive to Turkish law, consultation of
workers can be further legally strengthened in Turkey.

In Spain, a designated worker can provide prevention
services in case the activities of the company are listed
in the so called Annex 1 of the Regulation of Prevention
Services, No: 39/1997. This Annex lists high risk sectors
and if such high risk enterprises employ more than 500
workers only professional OSH experts can perform their
tasks and not designated workers. It is recommended
that in order to provide OSH services to Turkish SME?s,
the introduction of the ‘designated worker’ would be a
good solution. Taking into account that 29% of the total
Turkish workforce is employed in enterprises employing
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less than 10 employees, many of the micro enterprises
would be helped satisfactorily if the employer him/her-
self is trained at a basic level of OSH (a total of 30 hours
or 50 hours like in Spain). Besides, the introduction of

United Kingdom

the ‘designated worker” would solve the capacity problem
where there is a lack of OSH expertise given the rising
demand that will be caused by the draft OSH law.

TIn the United Kingdom, all workers in all sectors and in enterprises
of all sizes are covered by the Health and Safety at Work Act. Besides
that, the Government national OSH policy focuses on priority hazard

areas such as falls from height, workplace transport, musculoskeletal

disorders, stress, slips and trips and also employment sectors such as

agriculture, construction and health services.

In the light of this information about the UK OSH sys-
tem, a safety culture like in the UK must be the most
important issue and it must spread all over Turkey. The
Government and all related parties should be involved
into these activities all together through the country.

In the UK relevant OSH legislation covers every employ-
ee, so they must have complete health surveillance.

The duties are qualified in the Health and Safety at Work
Act (1974) by the principle of “so far as is reasonably
practicable” In other words, an employer does not have
to take measures to avoid or reduce the risk if they are
technically impossible or if the time, trouble or cost of
the measures would be grossly disproportionate to the
risk. Employers with five or more employees need to re-
cord the significant findings of the risk assessment.

In comparison, in Turkey, the current Regulation on
OSH Services published on 27 November 2010 includes
working environment surveillance of workplaces, health
surveillance of workers and risk assessments by internal
and external OSH services. This should be adapted ac-
cordingly to the draft OSH law.

In the UK, according to the Safety Representatives and
Safety Committees Regulation 1977, trade unions may
appoint the safety representative and the employer must

consult the union-appointed representative on OSH
matters, or the employer may want to arrange for the
employees to elect the representative to their own choice.

The new Turkish OSH Law should also include the desig-
nated worker that the EU Framework Directive requires
to assist Turkish employers with all OSH tasks.

Additionally, the so called system of RIDDOR (Report-
ing of Injuries, Diseases and Dangerous Occurrences)
implemented effectively in the UK is created by the re-
ports of employers, self-employed people and people
in control of premises. It includes work related deaths,
major injuries or injuries with more than three days ab-
senteeism of the workers affected, work related diseases
and dangerous occurrences. Thus, this reporting system
should be taken into account as a good example and to
be created and implemented in Turkey soon.
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Improvement in quality of external occupational health and safety services
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Conclusions

The MATRA project first identified many gaps that were solved in the new

regulations of 27-11-2010. However, still 5 crucial gaps remain that need to be

solved in the draft Turkish OSH law.

Turkish OSH legislation presently is not in full compli-
ance with the ratified ILO convention 155 and 161.

Turkish OSH legislation is also not in full compliance
with the Framework Directive. However, Turkey is a can-
didate member state and has no official obligation yet to
comply with the FD, but the preparation is in progress.

After the draft OSH law has been passed and approved,
all regulations on OSH must be reconnected to this
draft OSH law instead of the present Labour Law. This

includes the regulations on OSH services (27-11-2010)
and the regulations that transpose the so called daughter
or individual EU directives to Turkish law.

The MATRA project raised the issue of the so called des-
ignated worker; this designated worker needs to be in-
cluded in the draft OSH law.

The MATRA project also raised the issue of consultation
of workers on OSH and identified that Turkey still needs
to transpose the Work Council Directive 2002/14/EEC.

Recommendations

We recommend that Turkey passes the draft OSH law as soon as possible in
order to bridge all the identified gaps of this MATRA project.

During the transition periods that are planned to be giv-
en after acceptance of the draft OSH law, the Ministry
and all members of the National OSH Council should as-
sist all stakeholders to comply with this new law through
the provision of a supportive policy. This assistance must
include concrete actions and implementations.

This supportive policy could include:

» Information dissemination on the legislative
changes

»  OSH training to all relevant stakeholders

»  Awareness raising and training in the newly
covered sectors of the draft OSH law

»  Guidelines on risk assessment, health surveillance
and the designated worker and other topics that
need clarification

»  Development of (digital) tools to facilitate
employers and workers to comply with their

obligations under the law, especially in the newly
covered sectors

Additional statistical data on enterprise level are needed
from the newly covered sectors

The Ministry can take initiatives for further research to
follow and monitor the changes after the acceptance of
the draft OSH law

Monitor the national state of the art on OSH services and
the role and position of the designated worker
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[ssues that raise questions

Are the designated workers, the OSH representatives,
the safety experts and the occupational physicians
well enough protected against those employers who
don’t like their opinion or activities?

Answer: Yes, in the Framework Directive (89/391/EEC)
as well as in the ILO Convention on Occupational Health
Services (C-161) three of these persons are protected (ex-
cept the safety expert).

» In paragraph 5 of article 7 of the Framework
Directive the (judicial) position of the designated
worker is protected: “They may not be placed in
any disadvantage because of their (designator
worker) activities”.

» In paragraph 4 of article 10 of the Framework
Directive the workers’ representatives may not
be placed at a disadvantage because of their
respective activities.

» In article 10 of the ILO Convention on
Occupational Health Services we find the
(implicit) protection of the personnel of
occupational health services (OSH-physician
and OSH-nurse): “The personnel providing
occupational health services shall enjoy full
professional independence from employers,
workers, and their representatives, where they
exist, in relation to the functions listed in Article
5 (these functions are a.o. risk identification and
assessment and health surveillance)

» The safety expert is not mentioned explicitly, but
this function can be treated in the draft Turkish
OSH Law in the same way as the personnel
providing occupational health services. This is a
quite logical option, following the structure of the
international OSH-legislation.

Can the independency of the OSH-professionals be
guaranteed?

Answer: Yes, article 10 of the ILO Convention on Occu-
pational Health Services guarantees the independent posi-
tion of the OSH-professionals. This should be regulated in
the draft Turkish OSH Law, also for the OSH-professionals
working within an internal OSH-service. Independency
and protection against disadvantage are the cornerstones
for the work of these OSH-professionals.

Who is responsible for the training of the OSH
professionals?

Answer: If there is an external OSH-service, the employer

(owner) of the OSH-service is obliged to comply with the
OSH-legislation regarding the training of their profession-
als. Hence, the employer and every OSH professional have
signed a labour contract. The company which has an in-
ternal OSH-service is responsible for the compliance to the
OSH-legislation. So the employer has to train its internal
OSH-service professionals or at least pay for the training of
these OSH-professionals.

If employers pay salaries how can the professionals be
independent?

Answer: The freedom of acting (operating) or the powers
of an employer can be limited by the law. If a social topic is
at stake, this is called social legislation.

Examples of social legislation can be: maximum working
hours and the payment of minimum salary. But of course
this can be done for occupational safety and health items
as well. In the Framework Directive and in the ILO direc-
tives the role of occupational safety and health profession-
als have been introduced. An employer is obliged to consult
an OSH-professional (e.g. OSH physician). Based upon
this legislation the OSH-professional is protected against
disadvantages because of his work.

It is possible for an employer to create an in house OSH-
service, including an OSH-physician. In this case the
employer is paying the salary of the OSH-physician, but
still the employer is obliged to protect the OSH-physician
against disadvantages. So this legislation offers the OSH-
professional the possibility to keep some distance to the
employer and give him/her his independent professional
judgment.

The National OSH-Council develops policy
documents. What should be the status of these
documents?

Answer: In many EU-countries there are independent or-
ganisations of employers and employees which give advice
to the government. These consultive organisations are of-
ten called: social-economic councils. They are reacting to
proposals of the Government for new legislation or poli-
cies, sometimes after a formal question for advice from the
Government/Minister. Sometimes these councils produce
spontaneously advices on several social-economic topics.
These advices can lead to an adaptation of the Govern-
ment proposals, but of course the Government cannot be
forced to do so. At the end, in every democracy, the Parlia-
ment has the last word. It will accept or reject the Gov-
ernment proposals. The advices of such a council are also
available for the parliament.
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What is the reason that the OSH legislation is
applicable to all sectors and all workers?

Answer: First of all the ILO-conventions and the EU
Framework Directive are demanding the Member States to
address these OSH-obligations to all workers, workplaces
and sectors. At the same time every employer should be
treated in an equal way. There should be a specific, objec-
tive, reason for the Government to make exemptions to
this rule of equal treatment.

Is there a financial stimulus for employers to comply
with the OSH-legislation?

Answer: The OSH-legislation is not directly connected with
the social security system. So a decline of occupational acci-
dents and diseases has not a (direct) effect on the amount of
premium you have to pay as an employer for public insur-
ances, such as on sickness and disability insurances.

The financial advantages for the employer of this OSH-
legislation can be found in:

»  Less costs of absenteeism and rehabilitation,
because of less occupational accidents and
diseases.

»  Sick or disabled employees do not have to be
replaced, which results in a saving of cost of
wages.

»  The production process is not disrupted because
of an occupational accident.

»  After an occupational accident the employer
has to make costs for the investigation of the
occupational accident, this can be saved by
preventive measures.

Page 26

»  Fines of the Labour Inspectorate and costs of
judicial procedures on claims can be avoided.

Are the obligations on OSH for employees based on
the OSH-Law only?

Answer: The OSH-Law provides minimum requirements
for employees. Of course the employees have to comply
with these requirements because this is based on public
legislation. At the same time the employer has the right to
develop its own (tailor-made) OSH-rules within his or her
company. This is based upon the private legislation (civil
code / labour code). These OSH-company rules cannot re-

place or lower the minimum requirements of the OSH Act.

Some OSH-obligations can be very rigid. How can we
deal with it?

Answer: Some OSH-obligations cannot be implemented
or can be implemented only with high costs.

This can be a problem for especially small and medium
sized enterprises. Therefore in the considerations, which
are listed in every EU OSH- directive, the following sen-
tence has been taken up: “whereas, pursuant to Article
118a of the Treaty, such Directives must avoid impos-
ing administrative, financial and legal constraints which
would hold back the creation and development of small

and medium-sized undertakings”.

But it also very difficult for the Labour Inspector if he/she
has no possibility to interpret the Law in a flexible way. The
Labour Inspector should have some freedom of interpreta-
tion during the enforcing activities. For example a bakery
is housed in an old-fashioned building. This building does
not meet all the OSH-requirements of the OSH-legislation.
When there is no flexibility for the Labour Inspector, he
has to close the work place and the company will run into
bankruptcy. He has no options left. Therefore in many Eu-
ropean OSH-laws the most rigid obligations are accom-
panied with the words: “unless this cannot be reasonably

required” or some comparable words.

Is there a definition of the OSH-expert?

Answer: There are definitions, but not in the international
OSH-legislation. Only in ILO-recommendation R-112 the
name physician is used in article 13. A physician should be
in charge of an occupational health service. Remarkably:
in ILO-recommendation R-112 he/she is called a physi-
cian, not an occupational physician. Another interesting
point is the fact that in article 17 of the ILO-recommenda-

tion R-112 the nursing staff is mentioned.

In article 7 of the EU Framework Directive (89/391/EEC)
there is no mentioning of an OSH-expert: here they are
called: competent services or personnel.

MATRA PROJECT (MAT 08/TR/9/2)
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In many EU-countries it is common use to appoint in the
OSH-legislation two OSH-professionals: the occupational
physician and the safety expert. The member states of the
ILO and the EU have the possibility to appoint more OSH-
experts into their national OSH-legislation. For example:
an industrial hygienist, an ergonomic expert or an occupa-
tional psychologist.

What is the difference between the designated worker
and the OSH-professionals (such as an occupational
physician and a safety expert)?

Answer: the designated worker should be one of the work-
ers (often a layman). More precise: the employer should
have a labour contract with the designated worker. The
main task of the designated worker is to assist the employ-
er with the compliance of the OSH-obligations. The desig-

N
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nated worker is not an OSH-expert, however it is possible
for an employer to designate an internal OSH-expert (with
which he has a labour contract) as a designated worker.
So the designated worker is more or less a coordinator on
OSH.

The OSH experts are the ones who will assist the employer
with more complicated and specialised tasks, such as the
health surveillance of the occupational physician or the ex-
amination of the risk assessment.

In most EU-countries the OSH-experts are organized in
external OSH-services. Relatively few OSH-experts are
working within companies. In the end the designated
workers and the OSH-experts are not competitors, but
they have both their own expertise and they can (or better:

have to) support each other.

Challenges and opportunities for

relevant target groups in Turkey in the
light of the change of OSH legislation

“Change always evokes dozens of arguments against it, but the

challenge is to find arguments why change can be successful instead of

focusing exclusively on the fear of failure. Otherwise no progress can

be made”

The Turkish OSH legislation will see five major changes
in future due to the output of this international proj-
ect on external occupational safety and health services.
These changes are essential for Turkey to bridge the gaps
identified in the present Turkish OSH legislation as com-
pared to ILO conventions and EU directives. Moreover,
besides the unavoidable and obligatory adaptation of the
Turkish OSH legislation, there is an argument that even
goes beyond, namely: Turkey intends to be viewed upon
as a civilized state which cares for and protects its citi-
zens and workers. This is the strongest argument to re-
form and modernize Turkish OSH legislation and allow

Improvement in quality of external occupational health and safety services

Turkey to further strengthen it position in the interna-
tional community of civilised and democratic countries.

Obviously, these core changes lead to amendments in
the working environment for specific target groups in
Turkey. Most affected by these changes will be Turkish
employers, workers and the OSH experts, such as oc-
cupational physicians and safety engineers. These tar-
get groups all work together in Turkey to monitor and
improve working conditions. In the table below we have
collected the challenges and opportunities these changes
offer for the above mentioned target groups.
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Trade Unions/workers
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Target groups/Changes

All workers and sectors in
Turkey will be covered by OSH
legislation

Employers

My workers will be more
productive and motivated
because they realise I care
for them and invest in their
working conditions.

Hence, they will be more
committed to my enterprise
and less inclined to leave.

Skilled and knowledgeable
workers will prefer to work at
my enterprise because I have a
better health and safety policy
than others

There is a level playing field
in Turkey; there are no
‘free riders’ any longer; all
employers have to invest in
health and safety

« All workers in Turkey are now
protected against harmful
working conditions; this is
a fundamental social right
ass written down in ILO
Conventions and now within
reach for all workers

OSH Experts

« My professional expertise
is needed by many more
employers and workers than
before

« A growing market with a huge
demand will develop for my
professional expertise

o I can further develop and
deepen my profession because
the demand for my expertise
will rise substantially

All workers in Turkey will
receive health surveillance

My sickness absenteeism will
lower and I will lose fewer
days of production because of
ill and non productive workers

Healthy workers avoid me to
look for replacement in case of
sickness absenteeism

« All workers can now consult a
doctor if needed

 Collected data from health
surveillance will give us a
clear national view on facts
and figures in occupational
accidents and diseases in every
sector of the Turkish economy

o I can further develop and
deepen my profession because
the demand for my expertise
will rise substantially

Internal and external OSH
services will take up more
preventive tasks to assist
Turkish employers and workers

The OSH services can assist
me more proactively with my
duties and obligations under
the law

I am early enough with
prevention measures and
avoid costs of accidents and
absenteeism

» Workers will now be better
protected because prevention
is becoming core.

« I can use my expertise to
combat risks at source and
avoid human trauma

« Tam not the last in line
when problems arise, I can
also assist in designing new
working environments to
prevent accidents and diseases

« I can now focus also on
preventive tasks instead of
exclusively curative tasks

Workers will be consulted on
the OSH plans and measures of
the employer

My workers will be more
committed to my enterprise
because they are allowed to
give feedback and influence
my decisions regarding health
and safety policies

I can get ideas for health and
safety improvements from my
workers

» Workers can now be elected
and negotiate directly on
behalf of their co-workers with
the improvements of their
working conditions with the
employer

o As a professional OSH
expert I can consult directly
with workers the needs and
usefulness of my expertise

All Turkish employers will
design tasks to one or more
employees (designated
worker) to assist him with
the compliance to obligations
under the Turkish OSH
legislation

I can appoint someone who
will assist me and relieve me
from my burdensome task

to coordinate all health and
safety issues in my enterprise

» Workers can now approach
someone nominated by the
employer to express their
needs in improvement of the
working conditions

« This designated worker lowers
the threshold for workers to
approach their employer on
issues regarding the safety and
health of their work

« As a professional expert I now
have a direct contact person
who represents the employer
that I can consult with

MATRA PROJECT (MAT 08/TR/9/2)
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